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In June 2017, Oregon State legislature passed S.B. 828, “The Fair Work Week Act,”
which is a statewide predictable scheduling law. Oregon was the first state to pass a statute of
this kind, although other cities in the United States such as San Francisco, New York City, and
Seattle have similar ordinances on the local level.1 These laws are intended to reconcile
problems that unpredictable and unstable work hours pose on individuals in characteristically
low-wage industries. As a result, covered employers in these industries with 500 or more
employees will have to implement changes to their scheduling policies in order to ensure
compliance with the Fair Work Week Act.
The main provisions of the Fair Work Week Act (“FWWA”) apply to employers with
500 or more employees worldwide that provide services related to “retail trade,” which includes
hotels, motels, or food services. 2 In addition, the definition includes employees employed in a
“chain or an integrated enterprise.”3 The law does not apply to salaried employees in these
businesses, rather it is intended to cover non-exempt hourly employees.
The FWWA was passed in order to give hourly employees in these industries
predictability in scheduling since unanticipated scheduling changes affect employee’s ability to
arrange for caregiving needs, maintain concurrent employment, attend school, and plan finances.
4
The State of Oregon Bureau of Labor Industries (“BOLI”) promulgated proposed rules in April
2018, which gave businesses concrete guidance in order to ensure compliance.5 Although this
law was passed in 2017, it was not implemented until July 2018, and is fully enforceable
beginning January 2019. Now is the time for covered employers to revisit the FWWA act and
implement policies to comply with the new law.
At the time an employee is hired, an employer must provide new employees with a
written “good faith estimate” of his or her work schedule, which includes an estimate of the
median number of hours an employee can expect to work in an average one-month period.6 The
proposed rules state that this estimate is a “reasonable prediction which may be based on
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forecasts, prior hours worked by an employee or a similarly situated employee, or other
information.”7 Further, this estimate must be provided in the language the employer typically
uses to communicate with the employee.8
For current employees, the employer must provide notice of their work schedules in
writing at least seven calendar days in advanced of the first day of the shift, and employers
should note that this requirement increases to fourteen calendar days starting in 2020.9 To ensure
accessibility, the notice must be posted in a “conspicuous and accessible” area in the
workplace.10 In the event that an employer needs to change the schedule, it must provide the
employee with timely notice, which entails a “good faith effort” to contact the employee
promptly and without undue delay after learning of the need to change the employee’s work
schedule.11
Despite whether employers comply with the notice requirement, any alternations to
employees’ hours worked within the relevant notice period may require additional
compensation.12 This rule includes activities such as adding and subtracting shifts, sending
employees home early, asking employees to stay late, and changing start or end times within the
current notice period.13 The FWWA also requires employers to provide rest periods of at least
ten hours between shifts.14 Even if an employee consents to work during a rest period,
employers are required to compensate the employee 1.5 times his or her regular rate during this
time.15
Similar to the Americans with Disabilities Act, the FWWA creates an “interactive
process” obligation whereby employers are required to engage in dialogue with employees about
their scheduling preferences and scheduling accommodation requests.16 In other words, it gives
employees the right to request input into their own work schedules.17 For example, the FWWA
expressly authorizes employees to request that employers avoid scheduling them for certain
shifts or locations.18 Although employers are not required to grant these requests, they may
require the employee to provide “reasonable verification of the need for the request.”19 Finally,
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the statute prohibits the employer from retaliating against an employee for making a request
under this subsection.20
Employers that do not adhere to FWWA’s requirements could incur civil penalties
between $1,500 to $2,000.21 Specifically, the proposed rules allow BOLI to assess penalties up
to $1,500 for failure to: provide employees with a written schedule within the time period
required; follow schedule posting requirements; compensate employees as required when an
employer requests a change to the schedule without advanced notice; compensate employees for
working within the ten-hour rest period; and follow the record retention requirements.22
Additionally, BOLI can assess penalties of up to $2000 on employers who coerce employees into
signing onto the voluntary standby list or making it a term of employment.23
Employers rest assured, not every schedule change triggers financial penalties. Section 7
of the FWWA delineates several scenarios that employers are permitted to alter employees’
schedules without facing financial penalties.24 First, the FWA creates an exception for
“voluntary standby lists.” As such, an employer can post a “voluntary standby list,” whereby
employees can opt to “voluntarily” trade shifts with one another.25 Interested employees write
their name on a standby list, and if shifts become available, the employer may ask employees on
this list to fill in without paying additional compensation. 26 However, the employees on the
standby list can take their names off the list at any time and are not obligated to work if the
employer offers them a shift.27 This exception is a low cost procedure for employers to
implement and serves as an important concession within the FWA to employers. Second,
employers can avoid financial penalties by implementing schedule changes that are thirty
minutes or less, since the FWA only requires compensation for schedule changes for an hour or
more.28 Third, employees who request a schedule change in writing do not subject the employer
to financial penalties if the employer grants such a request.29 Finally, employers are permitted to
subtract hours from an employee’s schedule for “legitimate disciplinary reasons for just cause,”
which requires the employer to document the incident in writing.30 While the model rules nor
the FWA define “legitimate disciplinary reasons,” the Proposed Rules define “just cause” as
“conduct that is of such a serious nature or extent that reducing the employee’s work hours may
be considered an appropriate step to correct the behavior.”31
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The FWWA will be enforced predominately through private litigation and administration
action. As of January 1, 2019, employees may pursue private civil causes of action for
discrimination and/or retaliation claims under FWWA.32 For all other violations of this law,
employees may file complaints with BOLI, and violations can trigger fines of $500 to $2,000 per
day for each violation.33
Provided the new requirements the FWWA imposes on employers in “retail trades” with
500 or more employees, employers should review their scheduling policies to ensure compliance
with the FWWA and train employees in management positions about the penalties associated
with violating this law. For employers interested in receiving training on the FWWA, BOLI
instituted a technical assistance seminar for employers to help human resources personnel,
managers, and line supervisors in retail trade industries “tackle” some of the anticipated issues in
implementing the FWWA.34
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